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MEMORANDUM FOR THE RECORD 

SUBJECT: Federal Tort Claims Act Amendments 


The Metzenbaum version (S. 3314) of the Federal Tort Claims Act which 
supplants S. 2117 calls for the substitution of the U.S. Government as 
defendant for employees of the Government who commit torts within the 
scope of their duties or under the color of Federal law. 

The bill is not, in total, reprehensible; and it is my opinion that 
we can, if necessary, live with it. The following comments outline the 
bill's most significant provisions which may have an. effect on the Agency. 

SUBSTITUTION OF GOV ER NMENT FOR EMPLOYEE 

1. Attorney's fees plus "other litigation costs reasonably incurred" 
are both provided for in S. 3314 (Sec. 3(h)). 

2. Liquidated damages are provided for when violation (of Constitutional 
rights) complained of is greater than one day in duration (Sec. 3(b)). 

3 * Class actions are provided for in the bill (Sec. 4(b)). 

.4. The remedy against the Government is exclusive (Sec. 6(b)(1)). 
Presidential appointees and former employees are omitte d from foregoing- - 
i.e., they can be sued. FSO's are not, for purposes of this bill, defined 
as Presidential appointees . 

The Attorney General certifies (or denies) that charged employee 
was acting within the scope of employment or under color of the law. 
Certification is conclusive (Sec. 6 (d) (2) ) . 

6° Foreign Constitutional Torts are included as those for which the 
Government will be substituted as def endant: vice offending employee (Sec. 9(a)).. 

7 * Bill is applicable not only to suits instituted after enactment , but 
also to those pending on date of e nactment. (Decision to substitute Government 
for employee on those suits already pending is in discretionof plaintiff) 

(Sec. 12) o ~~ 
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AGENCY DISCIPLINARY MEASURES 

1. Successful plai ntiff may request an administrative inquiry within 
60 days after obtaining a monetary recover y (either through litigation or 
settlement) (Sec. 7802(a)). 

2. If action is brought under 28 U.S.C. 1346(b) and it is an alleged 
Constitutional Tort, plaintiff may reques t an inquiry merely after filing 
suit (i„e. , unlike 1 supra no prior judgme n t required, where Constitutional 
Tort is involved) (tec. 7802(b)). 

3. In quiry , to be conducted by head of agency or designee, is mandatory . 

Agency head” may terminate inquiry if he finds allegation(s) unsubstantiated 
(Sec. 7803(b)) . ~ 

4. If evidence required to make a determination re validity of accusation, 
a hearing will be held. Need: genuine, material and substantial dispute o f fact 
(Sec. 7803(b )) ~ 

a. Person requesting inquiry may appear and give testimon y. 

b . Right of plaintiff to cross- e xamine, call witnesses or 
request documents is in sole and unrevi ewable discretion of 
agency head . ~ 

c. Head of agency or designee de termines need or lack thereof 
for disciplinary action against charged employee. 

5. Review of Administrative Hearing (Sec. 7803(c)) 

a. Plaintiff may reques t rev iew of agency decision by appropriate 
body (IOB for CIA) . 

b. Reviewing body may substitut e its judgment for that of the 
Agency Head. 

c. Body may give individual the right to examine and cross -examine 
witnesses" This discretion of the body is sole and unreviewab le. 

6. District Court (Federal) Review (Sec. 7803(d)). 

a. Person may petition for District Court Review within 60 days 
of the decision of the Administrative Review board. 

b. Court may deny petition; affirm decision; or remand for further 
proceedings . 

c. Review must be held in camera for matters protected from disclos ure 
by statute or Executive Order r e latin g to national security , national 
defense or foreign affairs, or in' th e cour t' s own discretion if it determines 
in camera review is necessary. 
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7' a " Administrative Review to be c onducted for CIA by body designated 
by President (presumably I0B] (Sec. 7805(e)). 


b. Body shall propose regulatio ns for review to which head of 
Agency shall comply . 


c. Regulations shall be submitte d for public co mment and , be subject 
to judicial review (per the Admin. Pfoc. Act) . 

I will be happy to discuss with you the foregoing at your leisure either 
this afternoon or tomorrow. We should move quickly, if we are to move, as the 
bill may go before the full Committee tomorrow morning, 

25X1 


Assistant Legislative counsel 
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MEMORANDUM FOR MESSRS. 


SUBJECT: Title II, provisions with _ respect to collection, 

retention, and dissemination of information 


25X1 


Attached is the DoD package on what we believe would 
be most productive to consider at the next meeting. ^The 
only "overlapping 1 * issue raised by other provisions is 
undisclosed participation in domestic organisations. We 
have debated that issue at great length in connection with 
the Executive Order and it is unlikely that decisions made 
in connection with the issues contained in the DoD package _ 
will adversely affect decisions made on undisclosed partici- 
pation. 

Attached at Tab A you will find an outline of the 
issues raised by the DoD redraft of Parts A and B ox 
Title II. At Tab B you will find our proposed redraft 
of Parts A and B. At Tab C you will find a line-m 
line-out comparison of the DoD draft and the bill. 

We urge strongly that the debate on collection, 
eetention and dissemination of information focus on the ^ 
proposed draft so that as issues are resolved and sorted 
out" for the SCC they are based on a common understanding 
of the outcome. 


■» -■» 
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"ISSUES" IDENTIFIED AND OTHER COMMENTS ON THE PROPOSED 
DEFENSE DEPARTMENT REDRAFT OF PARTS A AND 3 
OF TITLE II, S. 2525 , 


PART A. GENERAL PROVISIONS 
Sec. 201, Short Title 

No issue is seen in change of the title to "Intelligence 
Regulation.” 'This is more descriptive of the actual contents 
of title II than is the present title. 

Sec. 202, Statement of Finding s (DELETED) 

No issue is seen in deletion of this section since the 
"Statement of Findings" at Sec. 102 should be sufficient for 
the entire Act. 

Rev? Sec. 202 (old Sec. 203) , S t a t ement of Purposes 

Changes made to this section are primarily editorial. 
Deletion of the references to remedies and sanctions does not 
pose an issue. 

New Sec. 203 (old 204) Defin iti ons 

The definitions contained in this section do not raise 

significant issues. The only definitions included are those 

directly relating to Part B. Other definitions will be added 

when the remainder of title II is reviewed. 

— Added definitions: "collecting agency," and 
"personal information" .. 

V 

— Deleted definitions: "confidential records," 
"covert human source," "mail cover," "national 
agency check," "physical surveillance," and 
"United States." 
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